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Every lawyer who does trial work has had this experience:  You have been acting for a client for quite some time.  He has paid you what he can, when he can. He’s out of money.  The other side refuses to budge and a trial is inevitable.  You empathize with your client’s position, but you’ve got more receivables than you’d like and partners who remind you about them frequently.  You put off the decision about whether to get off the record in the hope of settling the case.  The next thing you know, you’re setting a trial date, and there is no turning back. You realize that you have no choice but to do a good job for this client.  If you lose the trial, you won’t get paid.  


The question is, how much do you prepare?  Or, more to the point, how can you do a good job for this client without making an application to become a registered charity?

As best I can, I will try to give some practical tips on how to prepare a case for trial as efficiently as possible.   
Here are few:

1. Requests to admit 
In my view, this is the single most important and under utilized tool in the trial preparation arsenal.  

If this was a simplified rules case, the benefit of obtaining admissions at discoveries is not available. In any event, unless you have more foresight than most, cases change over time and the case you thought you had to meet at discovery is entirely different by the time you are at trial.

The request to admit has three very useful purposes to economize trial time.

First, you can eliminate many evidentiary problems by obtaining an admission as to authenticity.  Second, you can avoid the need to call witnesses to prove documents by obtaining an admission about the admissibility of a document as prima facie proof of the contents.  I have attached to the paper a sample Request to Admit which addresses these two purposes.    The third, and most obvious purpose is that you can obtain admissions as to facts to reduce the need prove those facts at trial.

A couple of thoughts in addition:  First, don’t serve a 20 page request to admit and expect a detailed response. You’re more likely to get a blanket denial. Keep it short and simple.  Serve more than one.

Second, don’t file the requests to admit at the outset of trial. Rather, prepare a document for the court called “Admitted Facts” and file 




it during your opening.

2. Use your time efficiently, don’t sweat the small stuff

In the mediation business, they speak of “going to the balcony”.  Do that with your case. Put the file on your desk. Don’t read the file, don’t dictate something on it, and don’t make a phone call. Tell your staff not to interrupt you for an hour. Just put the file on your desk, sit back and think about it.  It will be time well spent.  Think about what the trial is going to look like.  If you were the presiding Justice, what would be important to you?  What would you need to decide?

Ask yourself these questions:  What do I need to prove, and how can I do this in the least amount of time and trouble?  If I have 4 witnesses to prove one point, which witness is the best of the 4? If I have 50 documents, which of those do I really need, and which are not relevant?

Treat the court time you have as valuable, not to be wasted.   

3. Case law?  When and how
With all due respect to other jurisdictions, do you really need to cite that Newfoundland trial decision in support of your case?  

If you have three cases on one point, and they all follow each other, why cite them all?  Most relevant, most recent is always my thought process.  Again, go to the balcony and think like a Justice. If you were trying the case, would you read that 100 page Supreme Court of Canada case from 1965 that was not even directly on point?    

4. Watch the disbursements

An obvious, but important point nonetheless.

5. Witnesses – why?

We all get caught up in the witness game. The more the merrier is often what the clients want.  But for each witness comes the need for the preparation of that witness, and more court time.

Ask yourself one simple question:  Is this witness necessary to prove a fact that I must prove to prevail in the action?  If you’re not sure, don’t call the witness.

6. Discoveries
When you conduct a discovery, think about this.  When I read this transcript a month before trial, will I be happy, or annoyed?  What admissions did I receive that I can read in?   Do I have the undertakings I need to ensure that I know the case I am going to meet well in advance?  Or, do I have a 300 page transcript that is no help at all. Too frequently we err on the side of thorough versus efficient.

Think about what the trial will look like. What witnesses will be called? How can I, through the discovery process, eliminate the need to call those witnesses?

Make sure that you obtain and review the documents from the other side before discoveries.  By examining on those documents, you may be able to avoid calling witnesses; witnesses who may be either uncooperative, or not compellable to testify.

7. Make the client work

There is nothing worse than the client who does not do what he or she must to prepare for trial.  They don’t read their discovery transcript, or the documents in the case. Those same clients may criticize you later for not adequately preparing them for the giving of evidence.  I have prepared a brief checklist for clients to drive the point home that the client’s preparation is frequently as or more important that our work leading up to trial.  I have attached a sample of the wording I often incorporate in a letter to the client well in advance of trial.

Not only is this letter useful to the client who is genuinely interested in preparing, it also serves to protect you from those clients who might later accuse you of not properly preparing them for trial. 

8. Offers to settle

Again an obvious point, but counsel should NEVER go to trial on ANY case without a valid Rule 49 offer. 

9. Final thoughts
All prudent and careful lawyers are worried about their work. They want to do the best job possible for their clients.  We are taught to be thorough. That is a quality that we aspire to.  

However, we also aspire to exercise good judgment. We do that every day when clients bring cases to us and we consider the merits of each.  We exercise judgment when we decide what to say and how to say it.

The same can be said for trial preparation. Don’t be afraid to exercise that judgment when streamlining your case, and eliminating unnecessary evidence, and reducing trial time. 
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